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STATE OF NORTH CAROLINA


IN THE GENERAL COURT OF JUSTICE


COUNTY OF ________



         DISTRICT COURT DIVISION








   

 19 JB 001









*****************************************

IN THE MATTER OF:


)







)

_________________



)

*****************************************

MOTION TO PROHIBIT STATE FROM PURSUING

FELONY MURDER VERDICT

*****************************************

NOW COMES ____________, by and through counsel, and moves this Court to prohibit the State from seeking a verdict in the above-captioned case based on the theory of felony murder.  In support of this motion, ___________ shows the following:

PROCEDURAL HISTORY
On ______, the juvenile court counselor approved the filing of a petition that purported to charge _____________ with first-degree murder.  After the district court found probable cause to believe that _____________ committed first-degree murder, the court transferred the case to superior court.  The State has since indicated that it intends to seek a verdict for first-degree murder based on the theory of felony murder.

ARGUMENT
I. THIS COURT SHOULD NOT INSTRUCT THE JURY ON FELONY MURDER BECAUSE FELONY MURDER IS BASED ON DETERRENCE AND DETERRENCE IS NOT EFFECTIVE FOR ADOLESCENTS, WHO ARE PRONE TO IMMATURITY, RECKLESSNESS, AND IMPETUOSITY.
It is well-settled that the trial court has a “duty to give the jury proper instructions.”  State v. McCall, 286 N.C. 472, 487 (1975).  An instruction that fails to properly define the law for the jury violates the defendant’s right to due process.  Cage v. Louisiana, 498 U.S. 39, 41 (1990); State v. Blair, 101 N.C. App. 653, 658 (1991).  In addition, sentencing the defendant for an offense based on an inappropriate theory of guilt would be disproportionate to the crime.  Graham v. Florida, 560 U.S. 48, 59 (2010).  Here, instructing the jury on felony murder would violate ____________’s right to due process under the Fifth and Fourteenth Amendments to the United States Constitution, as well as his right to be free of cruel and unusual punishment under the Eighth Amendment to the United States Constitution, because felony murder is not a valid theory of guilt for juvenile defendants.

The purpose of the felony murder rule in North Carolina “is to deter even accidental killings from occurring during the commission of a dangerous felony.”  State v. Richardson, 341 N.C. 658, 668 (1995).  Deterrence is premised on the idea that the “threat of criminal penalty” will discourage an individual from committing a crime.  State v. Poole, 228 N.C. App. 248, 263 (2013).  However, it is inappropriate to apply a theory premised on deterrence to juveniles because the characteristics that render juveniles less culpable than adults – “their immaturity, recklessness, and impetuosity – make them less likely to consider potential punishment.”  Miller v. Alabama, 567 U.S. 460, 472 (2012).  The United States Supreme Court has made clear that adolescents “often lack the experience, perspective, and judgment to recognize and avoid choices that could be detrimental to them.”  J.D.B. v. North Carolina, 564 U.S. 261, 262 (2011) (internal quotation omitted).  Indeed, it is now well-known that adolescence is marked by a “lack of maturity and an underdeveloped sense of responsibility . . . .”  Roper v. Simmons, 543 U.S. 551, 569 (2005).

This understanding of adolescent decision-making was also reflected in a December 2016 report issued by the Committee on Criminal Investigation & Adjudication for the North Carolina Commission on the Administration of Law & Justice. The report is available at https://nccalj.org.  The report contained a lengthy discussion of reasons for raising the age of juvenile court jurisdiction in this state.  One section of the report quoted the John Locke Foundation, which noted that “the very problem with juvenile offenders is that too often they do not think carefully before committing their misdeeds . . . .”  N.C. Comm’n on the Admin. of Law & Justice Committee on Criminal Investigation & Adjudication Report 10 (December 2016).  

Another section of the report was devoted to “widely accepted science” on the topic of adolescent brain development.  In that section, the committee outlined eight bullet points summarizing the science, including the following:

•
Interactions between neurobiological systems in the adolescent brain cause teens to engage in greater risk-taking behavior.

•
Increases in reward- and sensation-seeking behavior precede the maturation of brain systems that govern self-regulation and impulse control.

•
Despite the fact that many adolescents may appear as intelligent as adults, their ability to regulate their behavior is more limited.

•
Relative to adults, adolescents have a lesser capacity to weigh long-term consequences; as they mature into adults, they become more future oriented, with increases in their consideration of future consequences, concern about the future, and ability to plan ahead.

•
Adolescents are less able than adults to control impulsive behaviors and choices.

Id. at 15-16.  The thrust of these findings is that the “relative immaturity” of the teenage brain prevents juveniles from controlling their impulses and considering the consequences of their actions.  
In this case, it is inappropriate to apply felony murder to _________.  On the offense date for this case, _____________ was only ___ years old.  Based on all that the United States Supreme Court has said and all that the Commission on the Administration of Law and Justice found, it would be fundamentally unfair and violate due process to apply felony murder to _________.  Further, allowing the jury to convict __________ based on felony murder would subject him to punishment that is disproportionate to the offense and violate the prohibition against cruel and unusual punishment.  As a result, this Court should not instruct the jury on felony murder, but should instead submit the case to the jury based only on second-degree murder.  

II. Allowing the jury to convict _________ based on felony murder would also violate __________’s Rights to due process and to be free from cruel or unusual punishment under the north carolina Constitution.

If this Court believes that allowing the jury to convict __________ based on felony murder does not violate the right to due process and the right to be free of cruel and unusual punishment under the United States Constitution, it should nevertheless decide not to submit felony murder to the jury on the ground that it would violate the right to due process and the right to be free of cruel or unusual punishment under the North Carolina Constitution.

In addition to the protection afforded _____________ by U.S. Const. amend. V, VIII, and XIV, ___________ is also protected under Article I, §§ 19 and 27 of the North Carolina Constitution.  Although our Supreme Court has historically analyzed cruel and/or unusual punishment claims the same under both the federal and state Constitutions, State v. Green, 348 N.C. 588, 603, 502 S.E.2d 819, 828 (1998), it has also made clear that federal case law on federal protections does not control how it should interpret the North Carolina Constitution.  See generally Horton v. Gulledge, 277 N.C. 353, 359 (1970); Henry v. Edmisten, 315 N.C. 474, 480 (1986).  North Carolina is free to “adopt in its own Constitution individual liberties more expansive than those conferred by the Federal Constitution.”  Pruneyard Shopping Ctr. v. Robins, 447 U.S. 74, 81 (1980).  North Carolina has done just that in other circumstances.  See, e.g., State v. Carter, 322 N.C. 709, 370 S.E.2d 553 (1988) (rejecting under the North Carolina Constitution the good-faith exception to the exclusionary rule under the Fourth Amendment); State v. Cofield, 320 N.C. 297 (1987) (finding “independent state grounds” under the North Carolina Constitution to prohibit discrimination in jury selection).  Indeed, for due process arguments, state courts must make an “independent determination” of the individual’s rights under the state constitution.  McNeill v. Harnett Cty., 327 N.C. 552, 563, 398 S.E.2d 475, 481 (1990).  Finally, Green is of limited use today for cruel or unusual punishment arguments.  Green is 20 years old; it drew dissent within the Court; and, most importantly, it predated Graham, Roper, and Miller.  
If this Court does not find that prosecuting juvenile defendants based on felony murder is unconstitutional under the federal constitution, it should nevertheless find the procedure unconstitutional under the due process and cruel or unusual provisions of the state constitution.  Specifically, “the disjunctive term ‘or’ in the [cruel or unusual punishment language of the] State Constitution expresses a prohibition on punishments more inclusive than the Eighth Amendment.”  Harry C. Martin, Symposium:  “The Law of the Land”: The North Carolina Constitution and State Constitutional Law: The State as a “Font of Individual Liberties”: North Carolina Accepts the Challenge, 70 N.C.L. Rev. 1749, 1757 (1992).  It is the “state judiciary that has the responsibility to protect the state constitutional rights of the citizens . . . .”  Corum v. University of North Carolina, 330 N.C. 761, 783 (1992).  Thus, when a court is faced with an opportunity to provide its people with increased protection, it should “seize the chance.”  Harry C. Martin, “The Law of the Land,” 70 N.C.L. Rev. at 1751.  

Other states have similarly found greater protections in their own constitutions.  See State v. Bassett, 428 P.3d 343, 350 (Wash. 2018) (concluding that the state constitution of Washington “provides greater protection than the Eighth Amendment”); State v. Lyle, 854 N.W.2d 378, 387 (Iowa 2014) (observing that “Iowans have generally enjoyed a greater degree of liberty and equality” under the state constitution of Iowa); Diatchenko v. DA, 1 N.E.3d 270, 283 (Mass. 2013) (finding in its State Constitution “greater protections” of the rights of the accused than under corresponding federal provisions); People v. Bullock, 485 N.W.2d 866, 872 (Mich. 1992) (holding that a provision of the state constitution of Michigan prohibiting cruel or unusual punishment provided broader protection than Eighth Amendment).  North Carolina courts should do the same.

Undersigned counsel incorporates the arguments and authorities from Issue I above into this argument.  Should this Court does determine that prosecuting a juvenile defendant based on the theory of felony murder is not prohibited by the federal constitution, it should determine that the procedure is prohibited under the greater protections that exist under the North Carolina Constitution.
WHEREFORE, for the above reasons, ________ respectfully requests that this Court enter an order prohibiting the jury from considering felony murder as a basis to convict __________ of first-degree murder and instead instruct the jury only on second-degree murder or lesser offenses.
Respectfully submitted, this the ____ day of ____________, 20__.
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